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and COVID-19 Policy



2

This presentation is not legal advice on any specific facts or
circumstances. The contents are intended for general
information and educational purposes only. The information
contained in or any distribution of this presentation is not
intended to create, and receipt does not constitute, an
attorney-client relationship.
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AGENDA
§ Telehealth & Licensure

§ Telehealth Practice 
Standards

§ COVID-19 Waivers

§ Post COVID-19 Policy 

§ Q & A
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Source: South Central Telehealth Resource Center



Telehealth and Licensure



Licensing
§ Regarding medical practice rules, it is generally accepted that the
law that governs the consult is the state where the patient is located
at the time of the consult. This is the locus of care.

§ State law expressly or implicitly requires licensure if the patient is
located in the state at the time of the consult.
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Some states 
explicitly 

address this 
in law or 
guidance

Some states indirectly 
address this by 

including diagnosing or 
rendering treatment 

through “electronic or 
other means” as part of 

the practice of 
medicine

Other 
states are 

silent



Growth of Interstate Licensing Compacts
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Notable License Exceptions



Peer to Peer Consultation Exception
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Interpretive summary only; not legal advice; state laws are constantly evolving and state laws must be analyzed and 
applied to a specific clinical application.



Telehealth Practice Standards
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Telemedicine State Practice 
Standards
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1
New Patient vs. 
Established

2
Verify Patient 
Identity

3
Originating Site 
Restrictions

4
Patient-Site 
Telepresenter

5
Modality of 
Communication 
Technology

6
Remote 
Prescribing

7
Record-Keeping 
and Record-
Sharing

8
Informed 
Consent

9
Patient Choice 
of Provider 

10
Disclosures
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Real time 
Audio-Video

Interactive Audio 
w Store & Forward

Asynchronous / 
Store & Forward

Phone-only, form-
based internet 
prescribing, AI

Telemedicine & Evolving Modalities
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Interpretive summary only; not legal advice; state laws are constantly evolving and state laws must be 
analyzed and applied to a specific clinical application.

Modality to 
establish 

physician-
patient 

relationship

Modality after
creating valid 

physician-
patient 

relationship

Modality for 
prescribing

non-controlled 
substances

Additional Considerations for 
Valid Asynchronous/Store and Forward 

Does the state have an 
internet prescribing 

prohibition (i.e., prohibit 
prescribing based on the sole 

use of an online 
questionnaire)?

If a state has an internet 
prescribing prohibition, 

does the prohibition only 
extend to static
questionnaires?

Does the state have an 
express limitation on the 
use of text/chat/instant 

messaging? 

CT AV: SILENT
IA: SILENT
S&F: SILENT

AV: YES
IA: YES
S&F: YES

AV: SILENT
IA: SILENT
S&F: SILENT

YES
(Pharmacy statutory 

prohibition, but refers only to 
controlled substances)

NO YES

ME AV: YES
IA: YES
S&F: YES

AV: YES
IA: YES
S&F: YES

AV: YES
IA: YES
S&F: YES

YES
(Board of Medicine 

prohibition)

YES YES

MA AV: SILENT
IA: SILENT
S&F: SILENT

AV: YES
IA: YES
S&F: YES

AV: YES
IA: YES
S&F: YES

YES
(Board of Medicine 

prohibition)

LIKELY YES
(Valid telehealth defined to 

include “online adaptive 
interviews”)

NO

NH AV: YES
IA: NO
S&F: NO

AV: YES
IA: YES
S&F: SILENT

AV: YES
IA: NO
S&F: NO

YES
(Pharmacy statutory 

prohibition, but refers only to 
controlled substances)

NO NO

RI AV: SILENT
IA: SILENT
S&F: SILENT

AV: YES
IA: YES
S&F: YES

AV: SILENT
IA: SILENT
S&F: SILENT

YES
(Board of Medicine 

prohibition)

NO NO

VT AV: YES
IA: SILENT
S&F: SILENT

AV: YES
IA: SILENT*
S&F: YES* 

AV: YES
IA: SILENT*
S&F: YES* 

YES
(Board of Medicine 

prohibition)

NO YES

Analyzing Telemedicine Modalities and State Law



COVID-19 Waivers

13



Declared Jan. 31, 
2020 (retro to 

Jan 27th)

Effective for 90 
days and can be 

renewed in 
additional 90-day 

increments

Secretary may also 
terminate the 

declaration whenever 
s/he determines that 
the PHE has ceased 

to exist

No requirement 
to give notice of 

intent to not 
renew the PHE
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Public Health Emergency



Other Federal Agency Waivers

No administrative sanctions for 
reducing or waiving cost-sharing 
obligations for telehealth services

Confirmed PHE exception for 
telemedicine prescribing of 

controlled substances

OCR will not penalize providers 
for using potentially non-HIPAA-
compliant tools or for good faith 

use and disclosures of PHI
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Post-COVID 
Digital Health Policy



Expansion of Telehealth

§ State Law Changes

§ Legislative Fix – Pending 
Bills

§ Telehealth Policy
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813.225.4104
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www.foley.com/telemedicine 
www.healthcarelawtoday.com

One Law Firm. 
All Your Digital Health Needs.

Telemedicine ● Telehealth     ● Virtual Care     ● mHealth

Fraud and Abuse ● Regulatory Compliance     ● Destination Medicine

Reimbursement and Payment ● Contracting and Joint Ventures     ● M&A

Licensure and Practice ● Concierge Medicine     ● Privacy and Security

Speaker Contact
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